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Preface...

This Internet Noticing Primer was designed to provide judges and attorneys a way
to examine the benefits of integrating the latest industry-standard online
advertising and consumer outreach technologies into a comprehensive, targeted
and cost-effective class-noticing strategy.

The primer will also discuss i-Noticing, a proprietary concept designed to maximize
the reach of any notice program, and the frequency which the notice is displayed to
unnamed class members in class action litigation.

Green Class Notice, LLC (“GCN”) is a nationa
legal notification consulting firm led by internet advertising expert Chris Guerriero,

specializing in the design and implementation of class action notification programs

to reach both identified and unidentified putative Class Members.

Guerriero developed the i-Noticing program, the first comprehensive effort to
bridge the growing divide between industry-standard online advertising and the
specific needs of Class Action Administrators in registering class members.

i-Noticing uniquely blends the same strategies which large corporations use to
locate and interact with their customers, with 22 separate internet noticing
solutions to create campaigns which are fast to implement, measurable every step of
the way, highly targeted and cost-effective.
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Internet Noticing Standards:
New Capabilities, New Requirements

How Precision @line Class Member Targeting and Green Publishing Tiefk
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In class action litigation, the law regarding identifying and providing notice to

unnamed class members (for purposes of settlement or after the Court certifies a

class) requires that <coun sldelundprthevi de t he *“ be
circumstances.”

For example, consumer fraud litigation involving products primarily sold in retail,
notice has traditionally been provided via print publications. While that may have
been sufficient 10 years ago, the internet and its reach have significantly changed

companies’ advertising behavior and, as a re&e
Accordingly, notice programs that provide for primarily print-based notice are, in a

phrase, “behind the times."” Notice progr ams
internet component no | onger meet the “best

law. Twenty-one attorneys general agree. See Rivera v. Bio-Engineered case no.
SACV07-1306 JVS (RNBx).

This primer will review emerging trends in online advertising and consumer
targeting, and examine the benefits of integrating the latest industry-standard
online advertising and consumer outreach technologies into a comprehensive class-
noticing strategy. The primer will also discuss i-Noticing, a proprietary concept
designed to maximize the reach of any notice program, and the frequency which the
notice is displayed to unnamed class members in class action litigation.

Increased Use of the Internet and Its Implications

Online access and usage in the United States has continued to grow at a rapid pace
in recent years, with an estimated 79% of English-speaking adults using the Internet
in 2009, including 60% using broadband connections at home and 55% with
wireless access.! This upward trend is expected to continue, with the National

1Pew Internet& A mer i can Life Project: “lInternet, broadband, and cell phon
younger Americans online is far higher than the overall average, as might be expected: 93% of those ages 18-29 use the
Internet.
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Broadband P affordhbte aceess to sobuistbrgadband service” f or
every American by 2020.2

Time spent online has also continued to grow. Harris Interactive reports the average
American spent 14 hours per week online in 2008 (up from seven hours in 20003)
and a majority of adults report they now go to the Internet first for many types of
information.* In certain categories, the numbers are even higher, with recent data
suggesting up to 97% of consumers now turn to the Internet to find information
about products and services® and 61% using the Internet for news on a daily basis.®

Meanwhile, use of social-networking and community sites, such as Facebook,
MySpace and Twitter, increased 41% in 2009, with 61% of U.S. Internet users
having a profile on at least one social networking site and the top eight social
networks receiving 248 million unique visitors in December, 2009.7

The Print Media Decline, and Its Effects

The upward trend in Internet usage has been matched by a downward spiral in
print media circulation and readership over the same period. For example, in a
2008 report, the Pew Research Center for the People & the Press found that print
newspaper readership among adults was down to a historical low of 34% (while, at
the same time, on-line/electronic readership of newspapers was up nearly 28%.
The same data suggests that the trend is likely to continue, as the vast majority of
print-newspaper readers are over the age of 50 (suggesting that people under that
age opt to read the newspapers on-line). Indeed, Wall Street analysts forecast that

10 of the nation’s 50 | ar dgacsdtoclsedowdimi n g
2010.8
From a “notice perspective,” many of

relied upon for notice purposes experienced even higher declines than average, with
the Los Angeles Times experiencing an 11% decrease in circulation, and USA Today
17.1%.°

2 FCC National Broadband Plan, Implementation & Benchmarks.
3 Harris Interactive Poll: Internet Penetration 2008
4 Experian Simmons Spring 2009 New Media Study.

news

Bl A/l Kel sey Group: “User View Wave VII”" report, 2010.

sPew Project for Excell endlewsn Meddrana&l0ildmi: “ State of th

"Mintel I nternational Group: “Social Networking in the United Stat
8Ti me Magazine: “The 10 Most Enadangered Newspapers in America”

http://www.time.com/time /business/article/0,8599,1883785,00.html
The New York Times “U.S. -Newspaper Circulation Falls..
http://www.nytimes.com/2009/10/27 /business/media/27audit.html?_r=1
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Print magazines have experienced a similar decline, with newsstand sales down

9.1% according to the Audit Bureau of Circulations.1® Some consumer magazines,

like U.S. News & World Report!! have followed the growing newspaper online-only
oronline-hybri d trend of ®“going green” in search
business modell?, while others, including Newsweek, have voluntarily slashed

circulation numbers in an attempt to save on printing costs.13

The Problem of Defining “Best Notice Practicable”

In the changing media landscape, with an ongoing exodus of readers from print to
digital, the once black-and-whi t e questi on of what constitut
practicabl e under the circumstances” has bec

While print publications were the only practical option for notification of
unidentified absent class members prior to the Internet age, the shift in corporate
marketing strategies to online concepts should result in a similar shift to electronic
class notice (similar to the substitution of email notice as an acceptable - and even,
occasionally, preferable alternative to first-class mail for direct noticing of
individually identifiable class members).14

Indeed, the growing need for required inclusion of online outreach as part of a
comprehensive noticing plan was strongly hinted at, if not outright stated , by the 21
attorneys general who objected to the Rivera v. Bio-Engineered settlement.’> As the

Attorneys General said in that objection, in the 21stcentury , when “ [ compani es
want to get the word out, [they] use the I nt
action |litigation be any different? The si mp

The “Plain and Simple” Problem

Beyond the untargeted, declining reach of print publications, print-heavy notice

programs suffer from a second significant pr
pract i cab |--erint soticasiard @tengresented in dense type, condensed

into a small space in order to save money. And, while the print notices contain all of

10Bu5|ness Week: “TV Guide Leads—U S. Maga2|ne Circulation Decline:
11Bloomberg “U. SthNgwf?u@UtcatHMo
http://www.bloomberg.com/apps/news?pid=20601103&sid=aQrKILoiA8Bk&refer=us

2Seeking Al pha: “Detroit —Newspapers Are Going Green”
http://seekingalpha.com/article/111096-detroit-newspapers-are-going-green

13FoI io: “News weelCo(DO/nleart s -BMislel |Sdrash
i illi

“C. Hanson & K. Beyah “ A Look At Creative Notice Procedures in R
Suits Newsletter, Winter/Spring 2008
15 Case No. SACV07-1306 JVS (RNBx)
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http://www.businessweek.com/news/2010-02-08/u-s-magazine-circulation-decline-accelerates-in-second-half.html
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http://www.foliomag.com/2009/newsweek-confirms-million-copy-rate-base-slash

the “necessary” disclosures and |l egal ese,

As noted by the objectors in Azizian v. Fede
white notices were buried in newspapers and the back pages of certain magazines
and were not attention getting... [t] hey wer e

by most <c¢cl al'ss members.”

As set forth below, the Internet, with a properly designeclectronic notice program,
does not present the same problems. Electronic ads can, and should be, short and to
the point, targeted properly, and allow class members to click directly-over to web
pages that provide sufficient information, in plain and simply terms, to class
members.

How Enhanced Online Targeting Capabilities and Changing Consumer
Behavior Are Reshaping The Noticing Landscape

As noted above, the dramatic increase in con
about significant changes in corporate advertising and communications strategies,

and in the metrics businesses use to determine the success of their advertising and

publicity campaigns.

Since the “best notice practicable standard”
generally required the use of the most effective means possiblewi t hi n “r easonabl
effort” to reach p’ahesechdngesaate likely talmve anme mber s |,
increasingly direct impact on court determinations on the adequacy of class notice

plans.

The measurement of print advertising has generally been restricted to predictive

data based on “vehicle exposure” and circul a
“opportunity to see” a given advertisement
alone have governed the pricing of ads in major publications and the number of

people publishers and advertising®agencies ¢p

However, new online advertising technologies have made ad targeting far more
effective and results data far more measurable,1® with the result that many
companiesarenowdemandi ng greater | evels of accountahb

16 No. 4:03-CV-03359 SBA

17 Eisen v. Carlisle & Jacqueline, 417 U.S. 156 (1974)

B8Medi aMar k Research: “Print Advertising Measurement: Getting I nto
19 Op cit.
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objective” from their advertising campaigns,
of National Advertisers.20

Advances in capabilities for behavioral and demographic targeting (within privacy
best practices) have allowed previously impractical levels of precision in engaging
with consumers, and allowed advertisers to identify and communicate with
customers in a more targeted manner.2! As a result, corporate spending on online
ads reached an all time high in 2009, and is expected to jump to $29.7 billion in
2010.22

At the same time, business spending on print advertising has continued to plummet,
with the Publishers Information Bureau reporting magazine ad revenues down 20%
in the first quarter of 2009 from the same period a year earlier?3 and the Newspaper
Association of America reporting newspaper ad revenue down 16.6% in 2008 and a

further 28% in 2009.24

Does The Typical Class Member Even See
Traditional Display Ads Any Longer?

According to a recent Forrester Research study, consumers are also beginning to

expect “interactive customer r-domlti onships”
television spot or two-dimensional print ad,?5 and 42% of adults and 55% of online

youth now express a preference for interactive social media outreach over

traditional display advertising.26

Companies are embracing these interactive,
online press releases and other accountableadvertising technologies, for their

ability to deliver targeted impressions and measurable results, in fact 86% of

advertisers are now making use of social media applications.2”

More and more, companies that once relied almost entirely on print advertising
campaigns are taking a high percentage of their ad spending online, as H&R Block

20 ANA Accountability Study : “ Mar ket i ng, Finance Not on Same Metrics Page”

ZIEvans, David S. “The Online Advertising Industry: Economics, Ev ol

April 2009.

2| DC: “U. S. Online Ads Grew First Time in a Year in 4Q09"”

23 MagazinePubli shers of America: “Magazine Adver+4+ising Shows Effects of

http://www.magazine.org/advertising/revenue/by ad catego ib-1g-2009.aspx

2#TheNewYor k Ti mes: “U.S. Newspaper Circulation Falls 10%®”

http://www.nytimes.com/2009/10/27 /business/media/27audit.html

“Forrester Research: “U.S. Ithet e2@t4'i ve Mar keting Forecast, 2009

%Forrester Research: “The Social Tools Consumers Expect from thei.]

Forrester Research: “Interactive Marketing Channels to Watch in
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did recently with a tax-preparation campaign focused on Facebook, MySpace,
Twitter and YouTube.28

Some have even begun running campaigns that bypass both print and television

altogether, as illustrated by Kimberly-C|1 ar k Wor | d wfiitdPeare& | aunch
Natur al Huggies diaper product | ine using on
invest in the diginearmhomnaegdiu se ¢ htvocto.mpany’ s

Why the Evolving Definition of “Best Notice Practicable”
Must Include Internet Noticing

As recent declines in print advertising spending and sharp increases in online
advertising have demonstrated, businesses are increasingly revising their
definitions of the best advertising practicablén favor of digital channels where the
most customers can be easily identified and reached.

Until recently, it has generally been safe to assume that the courts will approve
print-only noticing plans on the strength of a declaration showing that a substantial
percentage of potenti adr tcdmistsy meanbse e
on circulation figures. However, given the availability of trackable online
technologies, it is not unreasonable to assume that class members and judges alike
will begin to advocate for evidence of cost-effective, measurable results beyond

those that print advertising can deliver.

Already, there have been challenges to print-reliant noticing plans based on the

htalde am

argument that c¢class action noticing, which *

standards of due process only if there is a maximum opportunity for notice to the
absent ee c | #sheuld bedetdrcethie samé accountability standards
companies now demand from their own advertising.

In the Rivera v. Bio-Engineered settlement,3! for example, the objecting state

attor neys gener al n eEngineetedh Sapiplemeftits)Wnaatsnito detB i o
message out, it uses its web site, it advertises on the Internet, and there is no reason

it should not do so for this | awsuit.?’

The u

“direactenmdhgazi nes, organizations and web site
alerting the community of people who have pu

smallkpri nt notices published in the Legal

2Forrester Research: “U. S. Interactive Marketing Forec

30 Greenfield v. Villager Industries, Inc., 483 F.2d 824, 831 (34 Cir. 1973)
31 0pcit. 17

ast,
2“Nef f, ed Hugghes, Old' Spice LaunchestoGoTV-Fr ee” Advertising Age, May 4, 2009

Not i

2009 t
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Increasingly, it may be expected that, particularly if the company involved in a class
action settlement makes significant use of targeted online advertising in its
everyday ad campaigns, the noticing plan should include a significant online
component if it is to hold up to court scrutiny.

Plans that do not make use of the latest advances in results tracking and
accountability risk being perceived as falling short of a good-faith effort at best
notice, as in the BSN settlement.

Further, it should be noted that the mere existence of a settlement website cannot
be expected to meet the accountability crite
communication capabilities.

As noted in the BSN settlement objection, the Class Action Administrators appointed

for the case had established a website where class members could register, but due

to an absence of any meaningful efforts to advertise its presence online, the site

could not be found even through highly specific keyword searches related to the

case and company in question. As the attorneys general stated in making their

compl aint of grossly inadequate notice, “Obyv
actual notice unless a 3%person is already | oo

How i-Noticing™ Keeps Class Action Administrators
Up to Date with the Latest Online Advertising Best Practices

Effective use of online noticing must go well beyond simply establishing a claims
registration website if it is to be perceived as keeping pace with the best practices
for targeting and accountability in current use in the private sector.

i-Noticing, a proprietary method developed by online marketing expert Chris
Guerriero, founder of Green Class Notice, LLC,33 is the first comprehensive effort to
bridge the growing divide between industry-standard online advertising and the
specific needs of Class Action Administrators in registering class members.

By driving targeted, measurable ad impressions to class registration websites, and

tailoring industry-specific strategies to interactively engage class members online in

all verticals, including but not limited to Consumer Packaged Goods, automotive and
weightloss;i-Not i ci ng has been able to meet the st a

320pcit. 17
33 http: //www.greenclassnotice.com
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practicabl e and doc ume reffectitehiess of tldssmotioingg hne s s a
plans with a level of detail that meets the most cutting-edge accountability

standards and the | atest “plain and simple |
requirements.34

Although the specific methods employed to find, target and measure potential class
members adapts regularly to keep pace with technological advances, some of the
strategies currently employed in i-Noticing include:

e Tot al Demogr ap hi ovhidh pravidgs aniamalys(s af thpclass c e s s
member, and their online trends, in order to determine the best means to reach and
engage them online in maximum, quantifiable numbers)

* Mi @Media Commercials (audio and video created to effectively capture and hold
the attention of class members, these videos can be syndicated to dozens of
audience-specific and general-audience multimedia sites)

* Social Media Management (just as many | ar ge
the popularity and high traffic of social media sites, i-Noticing locates forums, chat

rooms and other communities where conversations about the product(s) are

currently taking place and interactively places the notice in front of the target

audience to provide clear, timely information)

*Online Print Coverage (using the same highl
article distribution platforms used by companies to generate fast publicity, expert

online publicists create content that is quickly syndicated across the Internet within

24 hours or less, making information about the settlement easily discoverable by

class members through the most popular websites and search engines)

* Web Seminars (using technology increasingly
engage prospective customers,i-Not i ¢ i n g drepeedecondadrarsd available

online 24 /7 with information about the settlement so class members receive clear,

step-by-step information on how to decide if a settlement pertains to them, and

whether or not they wish to register)

* Web Media Placements (by t anypialclashng websi t es
members based on Total Demographic Analysis data, i-Noticing can put highly

34 See In re Final Approval Order And Judgment
Class Action, E.T. Browne Drug Co, Inc
(Case No. BC411117)
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targeted, cost-effective banner ads, and/or carefully designed video and audio ads,
in front of potential class members without resortingtoun-t ar get ed “ shotgun”
campaigns.

Through careful market research and the latest online advertising and publicity
technologies, i-Noticing is consistently able to provide class registration results that
both meet or exceed court expectations and provide solid documentation of a
comprehensive noticing effort that preempts any objections of inadequate notice.

Conclusion

Recent declines in print newspaper and magazine readership and circulation,
paralleled by rapid growth in Internet usage and availability, has changed the class
action noticing landscape in ways that are only beginning to be fully appreciated by
many companies and Class Action Administrators.

As companies increasingly turn to online advertising for its cost effectiveness,

targeting and accountability, and forgo expensive and often difficult-to-measure

print advertising, the standardsf or meet i ng FRCP Rul e 23(c) (2)
notice practicable under the circumstances”’
adapt in order to remain relevant and compliant.

The ability of print advertisingcabl enget t he
along with recently adopted “plain and si mpl
now falling short as consumer attention shifts toward the Internet. Noticing plans

must keep pace with this growing trend by identifying and reaching out to class

members online in order to avoid allegations of inadequate noticing efforts and

shortfalls in class member registration.

In order to avoid objections of inadequate notice in settlement agreements, Class
Action Administrators must ensure that noticing plans make use of results-based
online technologies just as effective as those being leveraged by companies to sell
their products.
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About Green Class Notice

I n today’s worl d ofitcesnnenptoed acnnustt omédray e a
what the typical class member looks like, where they congregate online, how they
make decisions, and what would motivate them to file a claim.

Green Class Notice uses the same targeted technology that major corporations use
to understand their customers and to position themselves quickly, effectively, cost-
effectively in front of those customers.

Green Class Notice

1802 Route 31 North
Suite 254

Clinton, New Jersey 08809

Phone: 1.732.956.3990
Fax: 1.732.956.3952

Email: support@GreenClassNotice.com
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